





UNCLASSIFIED

IDA DOCUMENT D-1793

PARTICIPANT VIEWS OF ADVANCED RESEARCH PROJECTS AGENCY
"OTHER TRANSACTIONS"

Michael S. Nash, Task Leader
William E. Akin

Richard E. Entlich
R. N. C. Lightfoot

November 1995

Approved for public release, untimiled distribution: January 26, 1996.

)

I1DA

INSTITUTE FOR DEFENSE ANALYSES

Contract DASWO1 94 C 0054
ARPA Assignment A-186

UNCLASSIFIED



PREFACE

This report presents the results of a survey of organizations that have participated
in research projects conducted under the “Other Transaction” authority of the Advanced
Research Projects Agency (ARPA). ARPA’s General Counsel plans to prepare a report on
ARPA’s use of this special contracting authority and wishes to include the views of
companies who have participated in these arrangements as to what the benefits have been.
The work was performed under an ARPA-funded task entitled “Benefits Review of ‘Other
Transactions’ Authority.”

The authors wish to extend their appreciation to Dr. Harlow Freitag (formerly of
IDA) for his invaluable assistance and to thank the reviewers of this paper, Mr. Herbert R.
Brown, Dr. Marvin H. Hammond, Dr. Richard J. Ivanetich, Mr. Terry Mayfield, Dr. Robert
M. Rolfe, and Dr. Richard H. White, for their help in improving its content and
organization.
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EXECUTIVE SUMMARY

“Other Transactions” are a special form of contractual arrangement used by the
Advanced Research Projects Agency (ARPA) with its private sector research and
development (R&D) partners. Other Transactions are characterized by greater flexibility
and reduced administrative burden when compared with typical Government procurement
contracts. The Institute for Defense Analyses (IDA) was tasked by the Director and General
Counsel of ARPA to survey organizations that have participated in Other Transactions. The
results of this survey are to be included in a planned ARPA report on its use of the Other

Transactions contracting authority.

IDA used an interdisciplinary team with experience in computer science,
manufacturing practices, Defense research, public administration, and acquisition law and
regulations. Letters describing the survey efforts and a set of discussion questions were
provided to the participants in advance so they could prepare for the interviews, most of
which were conducted by telephone. The results of the survey are largely anecdotal; the
reported results were not quantified to avoid implying either numerical precision or
statistical significance that was not in keeping the survey’s size or methods used. The
questions and results centered on the following areas.

Effectiveness of Programs Conducted Under ARPA Other Transactions. In general,
participants viewed “effectiveness” to mean increased flexibility, increased efficiency, and
enabling new technologies and programs, all of which Other Transactions met in some way.
Other Transactions were said to allow R&D to go forward with a minimum of bureaucratic

encumbrance.

Program Administration. Participants reported that Other Transactions reduced
contractor administrative overhead, simplified work reporting to ARPA, and increased

researcher productivity.

Partnerships, Consortia, and Teamwork. Most ARPA Other Transactions have
involved consortia. Some of these consortia have created new projects, relationships, and
other business ventures as a result of the working relationships and rapport established
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through the Other Transactions. But forming a consortium often proved to be difficult and
time consuming. Clearly establishing the roles and responsibilities of all players as early as
possible and choosing an appropriate consortium leader were critical to the success of the
venture. The most likely areas of disagreement in consortia related to trade secrets or other
intellectual property issues and it was often helpful to have ARPA or a Government
laboratory as a non-voting member of a consortium to act as a neutral referee in inter-

company clashes.

Mechanisms for Reviewing Progress and Making Payments. Researchers were
pleased with the ability to establish milestones up front and to base progress payments on
attaining milestone objectives instead of reporting cost as a payment metric with a set of
fixed deliverables. The one area for criticism was payment promptness. Some participants
suffered from extremely slow payments, while others reported unusually prompt payment.

Foreign Access to Technology. Some participants reported problems related to
participation in their consortia by foreign-owned firms. ARPA requires a consortium to
notify ARPA of proposed foreign access and to obtain prior consent. This provision
generally allowed sufficient flexibility for the respondents to deal with changes in their

plans for foreign access.

Intellectual Property Rights. In general, respondents reported either that the patent
rights regime imposed under the Bayh-Dole Act posed no difficulty for them, or that ARPA
showed sufficient flexibility to develop a different allocation of rights that was acceptable
to all parties.

Potential for Fraud, Waste, and Abuse. Respondents generally saw no greater risk
of fraud, waste, or abuse under an Other Transaction than under a standard procurement
contract. Many said that the members of a consortium have the ability to monitor one
another and, as a result, to minimize the risk for these types of problems. In addition, the
general requirement that research under an Other Transaction be done on a cost shared basis
was recognized as a significant inhibitor to waste. The flexibility, use of consortia, and cost
sharing that characterize the use of an Other Transaction provide an effective mechanism
to achieve accountability without recourse to rigid acquisition rules that are not appropriate
in an R&D environment.

Cost Sharing. Cost sharing proved to be a true test of a company’s commitment and
weeded out some consortium members with marginal commitments. However, some
respondents suggested that ARPA should be willing to vary the participants’ required share
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of costs when warranted by circumstances, such as the involvement of small companies or

greater risk of the project.
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1. INTRODUCTION

Since 1989 the Advanced Research Projects Agency (ARPA) has had the authority
to enter into contractual arrangements called “Other Transactions” with its private sector
research and development (R&D) partners. Other Transaction agreements are
characterized by enhanced flexibility and reduced administrative burden when compared
with the typical Government procurement contract. Congress granted ARPA this
“Agreements Authority” in recognition that a procurement contract is not the appropriate
type of agreement for every form of Government-supported science and technology
project, a principle recognized in the Federal Acquisition Regulation (FAR) itself.! Grants
and cooperative agreements are generally appropriate to support and stimulate public
purposes like the advancement of science and technology. However, Congress has
recognized that even the use of standard grants and cooperative agreements cannot provide
sufficient flexibility for the needs of every appropriate ARPA research venture; hence the

establishment of Other Transactions.?

ARPA’s Director and General Counsel requested the Institute for Defense Analyses
(IDA) to contact organizations that have participated in Other Transactions to elicit those
organizations’ views of the benefits and drawbacks of the Other Transaction. The results of
this survey are to be included in an ARPA report on its use of Other Transactions. The goal
of the survey effort is twofold: to have an independent assessment of the value of Other
Transactions vis-d-vis other types of funding arrangements, and to make recommendations

to improve the process.

IDA used an interdisciplinary team with experience in computer science,

manufacturing practices, Defense research, public administration, and acquisition law and

FAR § 35.003(a) reads: “Contracts shall be used only when the principal purpose is the acquisition of sup-
plies or services for the direct benefit of the Federal Government. Grants or cooperative agreements shouid
be used when the principal purpose is to stimulate or support research and development for another public
purpose.”

Despite this legislative recognition of the need for flexibility, there has been persistent misunderstanding
of ARPA’s use of Other Transactions from the time the enabling legislation was first enacted. For example,
press reports have often mistakenly referred to Other Transactions as “grants.”



regulations. In addition, the team also benefited from access to information and expertise
gained through IDA’s assistance to ARPA with the use of Other Transactions in the context
of the Technology Reinvestment Project (TRP), which began in October 1992.3

IDA researchers sought to elicit participants’ views in nine specific areas:
1. Effectiveness of programs conducted under ARPA Other Transactions
Program administration

Partnerships, consortia, and teamwork

Mechanisms for reviewing progress and making payments

Foreign access to technology

Inteliectual property rights

Potential for fraud, waste, and abuse

Cost sharing

e AN A R

Suggestions for improvements in the use of Other Transactions.
This document presents the results of IDA’s survey.

In fiscal years 1990 through 1993, ARPA entered into 19 Other Transactions having
a total award value of $194 million. These 19 agreements represent 4% of the 471 ARPA
projects initiated during that time period and this $194 million represents 11% of the $1.82
billion total award value of those 471 projects. For fiscal year 1994 and the first three
quarters of fiscal year 1995, the comparable figures are 70 Other Transactions out of 174
projects (40%) and $972.2 million out of $1.276 billion (76%). These latter figures include
many projects funded under the TRP.

ARPA’s authority to enter into Other Transactions in support of basic, advanced,
and applied research projects that are not feasible or appropriate for standard contracts,
grants, or cooperative agreements is granted by a statute, 10 U.S.C. § 2371. ARPA is not
required to include the customary FAR and Defense FAR Supplement (DFARS) clauses in
Other Transactions, but is free to negotiate provisions that make sense for the particular
project being supported by each Agreement and that are mutually agreeable to both the
Government and the performer or consortium of performers.

3 The TRP represents the widest use of ARPA’s Agreements Authority thus far. The limited use of such
authority by other agencies acting on ARPA’s behalf in negotiating TRP agreements was a large part of the
impetus for this study.



Under 10 U.S.C. § 2371, Other Transaction authority may be used:

-

whenever the use of a standard contract, grant, or cooperative agreement is not

feasible or appropriate;

for transactions whose principal purpose is to stimulate or support research and
development for an authorized purpose, subject to the limitation that it may not
be used to sponsor basic research at a single university or non-profit research
corporation (since standard grants were used for that purpose when Other
Transactions were first made available in 1989); and

in situations that are clearly neither “procurement” nor “assistance,” as those
terms are customarily used to categorize Government contracts (for example,
advancing the state of the art in some field, demonstrating technology, develop-
ing standards, transferring technology, encouraging collaboration, and fostering
exchanges of information do not fall into either category).

The authority may not be used:

in situations where the principal purpose of the transaction is to acquire goods
and services for the direct benefit or use of the acquiring agency, although some
incidental acquisition of property or services is impliedly acceptable; or

for research that duplicates work under any existing Department of Defense
(DoD) programs.

The statute also requires that the amount of Government funds provided under an

Other Transaction must be matched by an equal amount of funds from the other participants

in all instances in which such cost sharing is practicable.

Authorized or public purposes for which Other Transactions may be used are

determined by DoD’s mission as specified in its organic statutes, authorizing and

appropriations legislation; by other legislation such as the Technology Transfer Act; or by

pertinent Presidential directives and Government-wide regulations.

Examples of some of the types of Other Transactions ARPA may enter into include:

I.

Bailments involving the lending or borrowing of equipment, typically with a
sharing of research or test results.

Parallel or coordinated research involving ARPA sponsorship of a research
project that is related to one or more research projects funded by others and



involving an arrangement to share results or to coordinate the research so as to
enhance the end result of each project.

3. Consortium agreements with muitiple parties, when those parties have agreed
to join together to perform research as a consortium, The consortium need not
be a legal entity with the power to contract. A contractor, grantee, or subcon-
tractor relationship may not be appropriate.

4. Joint funding arrangements with others to finance a third party to conduct

research.

3. Reimbursable arrangements that involve ARPA providing services (such as
transportation services on an experimental space launch vehicle, or experimen-
tal air or undersea vehicle). The recipient would typically provide one or more
of its own experiments to be conducted during a test mission. The amount of
reimbursement to ARPA could be fixed, depending on the extent to which the
user’s experimental data is to be shared with ARPA and the extent to which it
supports an ARPA program.

Since being given its Agreements Authority, ARPA has entered into nearly 100
Other Transactions, Most of these have involved partnerships or consortia, either already
existing or formed specifically to conduct a particular ARPA-sponsored research or
development effort. As a consequence, much of the response to IDA’s survey addressed the
formation and operation of consortia. Projects surveyed include the Display Materials
Consortium, Investment Casting Cooperative Arrangement, and Integrated High-
Performance Turbine Engine Technology (IHPTET) Fiber Development Consortium.



2. METHODOLOGY

Using contacts identified by ARPA Program Managers who had worked with
participants in Other Transactions signed in fiscal years 1990-1993, IDA conducted
interviews with as many participants as possible. The projects and organizations included
in the survey are listed in Appendix A. Letters describing the survey effort and a set of
discussion questions were provided to the participants in advance so they could prepare for
the interview. These letters and questions are reproduced in Appendices B, C, and D. In
some cases it proved impossible to make a connection in a timely way, so some participants

and some projects are not represented in the survey results (see Appendix A).

Most interviews were conducted by telephone; some were conducted face to face.
When it seemed appropriate, IDA researchers contacted a participant a second time for
follow-up or clarification. The results of the interviews were then collected and interpreted
and prepared for presentation as a set of briefing slides and this report.

This survey results are largely anecdotal. We have avoided quantifying the reported
results so as not to imply either numerical precision or statistical significance that is not in
keeping with the survey’s size or the methods we used. However, we believe that the
participants we contacted are typical of the body of ARPA-funded researchers and
organizations and that they—and their responses—are representative of those who have
been involved in Other Transactions.



3. STRUCTURE AND CONTENTS OF AN OTHER TRANSACTION
AGREEMENT

The typical ARPA Other Transaction agreement is much simpler and shorter than a
procurement contract. While there is no one format for such agreements (because they can
be used for such a wide variety of differing transactions), ARPA does have a “Model
Consortium Agreement” that is fairly typical. This model consists of a cover sheet, thirteen
articles (most of them quite brief), and five attachments.

Articles

Scope of the Agreement
Term
Management of the Project
Agreement Administration
Obligation and Payment
Disputes
Patent Rights
Data Rights
Foreign Access to Technology
. Officials not to Benefit
. Civil Rights Act
. Order of Precedence

. Execution

Rl T A o o

—_— b e
W N = O

Attachments

Statement of Work

Report Requirements

Schedule of Payments and Payable Milestones
Funding Schedule

ook W

List of Government and Consortium Representatives



Article I, “Scope of the Agreement,” typically contains a vision statement for the
project that is worked out jointly by the consortium and Government representatives. This
vision statement is critical in giving the parties a clear joint understanding of what they are
undertaking from the very beginning.



4. PARTICIPANT RESPONSES

This chapter sets out the responses of survey participants to the discussion questions
posed by the IDA investigators. The initial set of these questions—three were added later
in the course of the interview process—is included in Appendix D. The reported opinions
in this chapter are those of the various participants, not of IDA or any individual member
of the IDA study team. No attribution is given for particular statements because the
participants were promised anonymity in exchange for their open and candid participation.

4.1 EFFECTIVENESS OF PROGRAMS CONDUCTED UNDER ARPA
“OTHER TRANSACTIONS”
IDA asked participants to consider their experience under the Other Transaction in
comparison to other Government contracts (if the organization had any) or similar

commercial arrangements. In particular, we asked them to consider:

1. the reasons why the Other Transaction worked or did not work for their organi-

zation;

2. their interactions with ARPA—or with another agency acting as an “ARPA
Agent” for the Other Transaction; and

3. both strong points and problems encountered using the Other Transaction
agreement in terms of business issues (the agreement itself and its administra-
tion), managerial issues (the consortium and research project and their admin-
istration), and technical issues (the performance of the technical tasks under the

Other Transaction).

Participants were generally very enthusiastic when asked about the effectiveness of
programs conducted under Other Transactions. Effectiveness in this context tended to

mean.

+ the program would not have occurred, and the work would not have been under-
taken, without the use of the Other Transaction;

it would not have produced equally meaningful and useful results; or



* it was more efficient or less expensive than it would otherwise have been.

The remainder of this section presents some of the specific issues respondents

discussed regarding effectiveness.

4.1.1 Project Management

Flexibility was cited most by participants as the key element of Other Transaction
effectiveness, Management by a steering committee with ARPA consent and oversight
allowed necessary and appropriate changes of scope and technical direction to be made
easily and fostered free and open sharing. Participants were able to easily restructure the
research when a change of course was necessary, making mid-course corrections under the
guidance and oversight of the ARPA Program Manager as they learned from research
resuits. The flexibility of ARPA Program Managers and contracting officers made changing
the schedule in response to changing research needs easy.

The power of a consortium is in its steering committee, which can run the
consortium like a commercial program, making changes as needed. This power means less
administration and more flexibility for the consortium members. One participant described
the Other Transaction as “an order of magnitude” more effective at allowing this kind of
agility than a procurement contract. One consortium found that for technical reasons, it had
to completely redo its program early on. All the members had to do, once they had agreed
on the revisions that were needed, was send the new plan to the ARPA Program Manager

for approval. Most changes are done within the team by telephone calls.

One participant, reflecting a view shared by others, said that flexibility allows
timely decision making. The steering committee for this participant’s particular project
works very well with the ARPA Program Manager. When they determine that a change is
appropriate, they frequently can get the ARPA Program Manager's approval and
immediately implement the change. This saves time and money. Both major and minor
changes of direction are easily accomplished with no need to go to a Contract Officer and
negotiate a contract modification as might be required under the FAR.

4.1.2 Contractual Requirements

Participants in a number of projects reported that their programs were only possible
under Other Transactions and would never have been attempted under the FAR. There were
several reasons given for this. Commercial companies and other organizations vital to the

success of some programs were not able or not willing to function under FAR rules.
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